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IN THE COURT OF ADDITIONAL SESSIONS JUDGE, SONITPUR, TEZPUR, 

ASSAM 
 

Ref: Tezpur PS Case No. 1461 of 2020 U/s 21 (a)/29 NDPS Act. 
 

Present: N. AKHTAR, AJS. 
 

O R D E R 

 

23.09.2020 

  This order has come to be passed on an application being no. 

692/2020 filed U/s 439 CrPC seeking bail for accused namely 1. Iqbal Hussain, 2. 

Mainul Haque and 3. Safiqul Islam who were arrested on 22.08.2020 in connection 

with Tezpur PS Case No. 1461 of 2020 U/s 21 (a)/29 NDPS Act. (Corresponding to 

GR Case No. 2367 of 2020) and were produced before the court and since then, 

they have been in judicial custody. Case diary was called for which was received and 

perused. On 17.09.2020, I had heard learned counsel for the petitioner and also the 

learned Public Prosecutor extensively through Video Conference.  

 The brief fact of the case is that on 20.08.2020, acting on a tip-off, the police 

of Tezpur PS had intercepted a vehicle (Maruti Swift bearing Regn. No. AS-12-M-

6145) near Kaliabhumura Bridge and the vehicle was searched. Though initially, 

nothing could be recovered from the vehicle, but later, on interrogation, it revealed 

that 7 (Seven) nos of containers containing suspected Heroin were kept concealed in 

the said vehicle. The vehicle was again thoroughly searched and 7 (Seven) 

containers containing 0.960 gm of suspected Heroin wrapped in a black polythene 

bag were recovered from the vehicle. The vehicle and the contrabands were seized 

as per law and samples were also drawn. The accused persons were arrested and 

produced before the learned Chief Judicial Magistrate, Tezpur whereupon, they were 

remanded to judicial custody.  

 Case Diary reveals that the investigating officer has substantially conducted 

the investigation of the case and the sample of the said seized suspected drugs 

(Approx 50 mg) has been drawn and sent to the Directorate of Forensic Science, 
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Assam, Kahilipara, Guwahati for examination. The report however, is not yet 

received. 

 During hearing, the learned counsel for the petitioner had strenuously argued 

that this case has been registered U/s 21 (a)/29 of the NDPS Act, 1985 (hereinafter 

referred to as the Act). Sec. 21 (a) of the Act prescribes punishment for 

contravention of the provisions of the Act involving “small quantity” and Sec. 29 

prescribes punishment for abetment and criminal conspiracy to commit any offence 

under the Act whether the offence be or be not committed in consequence of such 

abetment. The punishment for the offence under Sec. 29 of the Act would indeed be 

dependent on the punishment prescribed for the offence abetted as provided in Sec. 

29 of the Act itself. It is further argued that the punishment provided for the parent 

offence i.e. Sec. 21 (a) of the Act is rigorous imprisonment for a term which may 

extend to one year, or with fine which may extend to ten thousand rupees, or with 

both. It is therefore, submitted that the offence U/s 21 (a) of the Act is a 

bailable one in view of Schedule 1 Part-II of the CrPC and therefore, the 

accused persons are entitled to bail in this case as a matter of right. It is 

further submitted that the rigour of Sec. 37 of the Act would apply only in respect of 

the offences under Sec. 19, Sec. 24 or Sec. 27-A and also for the offences involving 

commercial quantity only. In support of his submission, the learned counsel for the 

petitioner has relied on the following case-laws: 

1) Minnie Khadim Ali Kuhn Vs State NCT of Delhi & Ors, WP (Crl) 338/2012 and 

Crl. MA 2824/2012 decided on 08.05.2012, 

2) Sri Bapan Roy Vs The State of Tripura, B.A. No. 65 of 2018 decided on 

20.08.2018. 

3) Abdul Aziz Vs State of UP, reported in 2002 CrLJ 2913. 

4) Najimuddin Choudhary @ Md. Raja Vs State of Assam, A.B. No. 1654/2020 

decided on 15.07.2020. 

In the alternative, it is further submitted by the learned counsel for the 

accused persons that in the event of this court not considering the offences as 

bailable, the prayer for bail may also be considered on merit as the accused persons 

are languishing in judicial custody since 22.08.2020 and the quantity of alleged 
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narcotic drugs involved in this case is only 0.690 gm being even quite least amount 

of “small quantity”.   

Refuting the argument advanced by the learned counsel for the petitioner, it 

was argued by the learned Public Prosecutor that the offences under the Act are all 

non-bailable which is clear from the plain reading of Sec. 37 of the Act and so, the 

accused persons herein are not entitled to bail as a matter of right as argued. It is 

further submitted that otherwise also, the accused persons ought not to be released 

on bail considering nature of the allegations.    

I have carefully considered the arguments laid before me. I have also duly 

considered all the legal aspects and the relevant provisions of the NDPS Act, 1985 

including the case-laws relied upon by the learned counsel for the petitioner. It 

would be apposite to mention here that in this proceeding, the bail for the 

accused persons is insisted on a law point in the first place and on merit of 

the case in the alternative. Thus, the precise question of law which is raised for 

consideration by this court is:-  

“Whether the offences under the NDPS Act which are punishable 

with imprisonment for less than three years are bailable within the 

meaning of the definition of “bailable offence” as incorporated in Sec. 2 

(a) of the CrPC or not?” 

 Therefore, I am of the considered view that the point of law which is raised 

before me needs to be adequately addressed first with the help of the 

materials/case-laws laid before me before going into the merit of the case. 

 It is to be noted at the outset that in the present case, the quantity of the 

alleged narcotic drug which was seized from the possession of the accused persons 

is 0.960 gm (which is equivalent to 0.00096 Kg) of suspected heroin. The 

Notification No. SO 1055 (E) Dated 19.10.2001 issued by Ministry of Finance 

(Department of Revenue) clearly shows in Serial No. 56 of the Table that in case of 

Heroin (Diacetylmorphine), upto 5 gm would be “small quantity” and 250 gm and 

above would be “commercial quantity”. Thus, in the present case, the quantity which 

is seized (.960 gm) is indeed “small quantity” and this proposition was not disputed 
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even during the hearing. As far as punishment is concerned, it is also clear that for 

the offence U/s 21 (a) of the Act, it is rigorous imprisonment for a term which may 

extend to one year, or with fine which may extend to ten thousand rupees, or with 

both. For the offence U/s 29 of the Act, the prescribed punishment for the parent 

offence (Sec. 21 (a) of the Act) will follow. 

 It also needs to be noted here that the applicability or otherwise of the 

provisions of the CrPC has been well defined in the CrPC itself. Sec. 4 (2) and Sec. 5 

of the CrPC clearly define the extent to which the provisions of the Code of Criminal 

Procedure will apply in the event of a Special Law or a Special enactment being in 

place. In the case of Directorate of Enforcement Vs Deepak Mahajan and 

Another, reported in (1994) 3 SCC 440, the Hon’ble Apex Court observed as 

follows: 

“To sum up, Section 4 is comprehensive and that Section 5 is 

not in derogation of Section 4(2) and it only relates to the 

extent of application of the Code in the matter of territorial and 

other jurisdiction but does not nullify the effect of Section 4(2). 

In short, the provisions of this Code would be applicable 

to the extent in the absence of any contrary provision in 

the Special Act or any special provision excluding the 

jurisdiction or applicability of the Code.” 

It is thus clear that the provisions of the Code of Criminal Procedure will apply 

unless any special enactment excludes its jurisdiction or applicability. To put it 

differently, the provisions of the Code of Criminal Procedure will cease to apply if any 

Special enactment, within its realm, provides a contrary provision.  

Narcotic Drugs and Psychotropic Substances Act, 1985 is indeed a Special 

enactment regulating and controlling the production, manufacture, sale, purchase, 

possession, use, consumption, transportation etc of any narcotic drug and 

psychotropic substance and all matters incidental thereto. Sec. 37 of the Act is 

relevant for the purpose of the question which is raised in this proceeding. Before 
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going further, it would be appropriate to reproduce the Sec. 37 of the Act for the 

sake of convenient discussion.  

[37. Offences to be cognizable and non-bailable.— 

(1) Notwithstanding anything contained in the Code of Criminal 

Procedure, 1973 (2 of 1974)— 

(a) every offence punishable under this Act shall be cognizable; 

(b) no person accused of an offence punishable for 2[offences under 

section 19 or section 24 or section 27A and also for offences 

involving commercial quantity] shall be released on bail or on his 

own bond unless— 

(i) the Public Prosecutor has been given an opportunity to oppose 

the application for such release, and 

(ii) where the Public Prosecutor opposes the application, the court 

is satisfied that there are reasonable grounds for believing that he is 

not guilty of such offence and that he is not likely to commit any 

offence while on bail. 

(2) The limitations on granting of bail specified in clause (b) of sub-

section (1) are in addition to the limitations under the Code of 

Criminal Procedure, 1973 (2 of 1974) or any other law for the time 

being in force, on granting of bail.] 

It would appear from the heading of Sec. 37 that the offences are said to be 

cognizable and non-bailable. However, in the body of Sec. 37, it is nowhere stated 

that the offences are non-bailable. Sec. 37 (1) (a) of the Act merely provides that 

the offences under this Act shall be cognizable. Sec. 37 (1) (b) of the Act further 

prescribes a rigour in the matter of grant of bail in the cases where a person is 

accused of the offences punishable under Sec. 19 or Sec. 24 or Sec. 27-A of the Act 

and also for all the offences where a “commercial quantity” is involved. A bare-eyed 

perusal of Sec. 37 (1) (b) of the Act further clearly shows that it is only in case of 

the offences mentioned therein where the rigour will apply and not in case of all the 

offences under this Act. 

Learned counsel for the petitioner had further argued that though Sec. 37 (1) 

of the Act starts with a non-obstante clause but the operation of the non-obstante 

clause can be stretched only to the fact that every offence punishable under 

https://indiankanoon.org/doc/192465/
https://indiankanoon.org/doc/312611/
https://indiankanoon.org/doc/1241164/
https://indiankanoon.org/doc/1220365/
https://indiankanoon.org/doc/1199025/
https://indiankanoon.org/doc/380925/
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this Act shall be “cognizable” and nothing more. He had further submitted that 

while arguing so, he had derived his strength from the case-laws relied on by him 

where different Hon’ble High Courts have taken the same view while interpreting 

Sec. 37 of NDPS Act. It is further argued that the case-laws relied on by the learned 

counsel deserve to be accepted by this court and the offences U/s 21 (a)/29 of the 

Act need to be held as bailable by virtue of application of the provisions of Schedule-

1, Part-II of the Code of Criminal Procedure. I have given my anxious consideration 

to the argument so canvassed by the learned counsel for the petitioner. 

Before proceeding further, let me have a brief glimpse of the observations 

made by the different Hon’ble High Courts while dealing with the same question 

which is raised before this court. In the case of Minnie Khadim Ali Kuhn (Supra) 

relied on by the learned counsel for the petitioner, a Division Bench of the 

Hon’ble Delhi High Court was confronted with the same question of law as raised 

in this proceeding and answering the question so raised, Hon’ble Justice S. 

Ravindra Bhatt (as the Lordship was then) had observed as follows: 

“The First schedule to the Criminal Procedure Code classifies offences. The 

offences listed are dealt with for the purpose of showing whether they are 

cognizable and bailable. Part I deals with offences under the Indian Penal 

Code. Part II deals with offences under other laws. Item 3 in the list (in Part 

II of the First Schedule) provides that if the offence concerned (under the 

other law) is punishable with imprisonment for less than 3 years, it is bailable 

and non-cognizable. Now, the offence of possession of a small quantity 

(upto 100 gms) of charas, u/s 21 of the NDPS Act, if proved, can 

lead to a sentence up to six months, and fine. By virtue of Section 

37 (1) of the NDPS Act, it is cognizable. However, this class of 

offence is clearly bailable. In this case, the FIR - a copy of which 

was produced- shows that two packets were allegedly seized, one 

weighing 40 gms and the other, 60 gms. The total amount allegedly 

seized was 100 gms, which is a small quantity .Therefore, the 

petitioner's son was entitled to be released, without his applying for 

bail in court, once he showed willingness to give bail, in terms of 

Section 436, Cr.PC.”  
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In the aforesaid case, the Hon’ble Delhi High Court had further issued direction to 

the Police Commissioner to issue necessary guidelines and instructions to all police officials 

to release the suspects whenever bail is offered in terms of Sec. 436 of the CrPC. The 

relevant observations go as under: 

“This court, in view of the above analysis, is therefore, of the opinion that 

except in respect of offences specifically enumerated u/s 37, i.e. offences 

punishable under Sections 19, 24 and 27, and those cases involving 

commercial quantities, the normal law, i.e. the Criminal Procedure Code is 

applicable whenever the question of bail arises. Thus, if the offences are 

punishable - like in the case of possession of small quantities of the 

concerned substance or drug, u/s 21 and 22- the suspect or accused is 

entitled to bail, and if she or he is prepared to give, has to be granted bail, in 

terms of Section 436 of the Criminal Procedure Code, without the necessity of 

his (or her) seeking it in the Court. This Court hereby directs the Police 

Commissioner to issue necessary guidelines and instructions to all police 

officials bringing to their notice the effect of this judgment, so that they are 

suitably instructed in future cases, wherever offences are bailable, to release 

the suspects wherever bail is offered in terms of Section 436, Cr. PC, read 

with Item 3 of Part II to the First Schedule of the Act, and any other class of 

offences deemed bailable by the Code.” 

In the case of Abdul Aziz (Supra), the Hon’ble Allahabad High Court dealt with a 

similar question and had observed as follows: 

“The bare perusal of the above Section (34) show that the provisions of the 

Act will prevail over the provisions of the Cr.P.C. only to the extent that the 

offences under the Act shall be cognizable and regarding consideration of bail 

for offence under Sections 19, 24 and 27A only. The provisions of Section 37 

override the provisions of the Cr.P.C. to this extent only. In other matters, the 

provisions of Cr.P.C. will apply to the offences under the N.D.P.S. Act also.” 

In Abdul Aziz (Supra), it was further observed as follows: 

“From the analysis of provisions of Section 37 of the N.D.P.S. Act and 

Sections 4 and 5 of the Cr.P.C. it is clear that except for offences under 

Sections 19, 24 and 27A of the Act, the provisions for bail as given in the 

Cr.P.C. will apply. The offences no doubt are also cognizable and to this 
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extent also the provisions of the Act will prevail over the provisions of the 

Cr.P.C. Therefore, in the matter of bail the provisions of Cr.P.C. will apply in 

the present case.” 

In the case of Sri Bapan Roy (Supra) relied on by the learned counsel for the 

petitioner, the Hon’ble Tripura High Court while dealing with a similar question, had made 

the following observations: 

“To appreciate the second plank of controversy about the scopes of 

granting bail under Section 37 of the Act, this Court feels it apposite 

to re-iterate that, albeit, the title or heading of Section 37 of NDPS 

Act shows that offences shall be cognizable and non-bailable, but in 

the body of provision of Section 37(1) (a), the legislature has stated 

that "every offence punishable under this Act shall be cognizable". 

The legislature has not declared that all the offences under the Act 

shall be non-bailable, and with a definite object to achieve the 

legislature specifies the offences punishable under Sections 

19, 24 and 27(a) and for offences involving commercial quantity as 

non-bailable. Clause (b) only speaks about the limitations on 

granting bail in addition to the limitations under the Cr.P.C. while 

granting bail. Therefore, the provisions of Cr.P.C. are necessary to 

be looked into to find out which of the offences under the NDPS 

Act are bailable and which are non-bailable.” 

In addition to the above case-laws, there are few more decisions wherein the 

aforesaid point of law pertaining to the interpretation of Sec. 37 of the Act was 

raised and suitably answered by the Hon’ble High Courts. In the case of DHIMAN 

DUTTA ALIAS CHINTU- Appellant Vs XYZ-Respondent, reported in (2002) 3 

CalHCN 291, a Division Bench of the Hon’ble Calcutta High Court had made the 

following observations: 

“Since as per the Notification dated 19th October, 2001 of the 

Ministry of Finance, Govt. of India (vide serial No. 56 of the Table) 

read with section 3 of the amended Act the minimum quantity of 

heroin in order to form 'small quantity' should be below 5 (five) 

grams and since in the present case the seized heroin is 

undisputedly lesser than that quantity, we are inclined to hold that 

https://indiankanoon.org/doc/496325/
https://indiankanoon.org/doc/496325/
https://indiankanoon.org/doc/192465/
https://indiankanoon.org/doc/128102/
https://indiankanoon.org/doc/128102/
https://indiankanoon.org/doc/128102/
https://indiankanoon.org/doc/1373137/
https://indiankanoon.org/doc/1967393/
https://indiankanoon.org/doc/445276/
https://indiankanoon.org/doc/445276/
https://indiankanoon.org/doc/1727139/
https://indiankanoon.org/doc/1727139/
https://indiankanoon.org/doc/1727139/
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the accused-petitioner is entitled to the beneficial provisions of the 

amended Act. In other words, in view of the Second Schedule of the 

Criminal Procedure Code the offence being punishable with 

imprisonment for one year should be regarded as a bailable one.” 

In MATHEW @ RAJU Vs STATE OF KERALA, reported in (2008) 3 

Crimes 451, the Hon’ble Kerala High Court had an occasion to deal with a similar 

question and it observed that the offences under NDPS Act which are punishable 

with imprisonment for a term not exceeding three years are bailable offences. While 

making the aforesaid observations, the Hon’ble High Court had placed reliance on 

the case of Shaji Vs Kerala State, reported in (2004) 2 ILR (Kerala) 600, 

wherein a Division Bench of the Kerala High Court had answered a reference from a 

learned Single Judge. The reference was, amongst others, on the question as to 

whether the offences (under NDPS Act) which are punishable with imprisonment for 

a term of not more than three years are bailable or non-bailable. The Hon’ble 

Division Bench, while answering the reference, had observed as follows: 

“Going by Section 36A of the Act, all offences under the Act, punishable with 

imprisonment for a period of more than three years shall be triable only by 

the Special Court. An offence under the Act, involving small quantity, is 

punishable as per Section 20(c) with rigorous imprisonment for a term which 

may extent upto six months only. The last entry in Part II of the First 

Schedule to the Code of Criminal Procedure, 1973, provides that offences 

under laws other than Indian Penal Code, punishable with imprisonment for 

less than three years or with fine shall be 'Non-cognizable' and 'Bailable' to be 

tried by "Any Magistrate'. The offence under the Act is made triable by a 

Special Court, in terms of Section 36A(1)(a) of the Act, if it is "punishable 

with imprisonment for a term of more than three years". Of course, all 

offence under the Act are cognizable going by Section 37(1)(a) of 

the Act. Except to that extent, for trial of the offences, the 

provisions in the Code of Criminal Procedure, 1973, shall be applied 

going by Section 4(2) of that Code. So, the offences under the Act, 

which are punishable with imprisonment for a term not exceeding 

three years, are bailable offences.” 
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Apart from the case-laws which have been cited and discussed hereinabove, 

in the case of ROBUL SAIKH Vs STATE OF KERALA reported in (2016) CriLJ 

1319 and STEFAN MUELLER, (GERMAN CITIZEN) BEARING PASSPORT, Vs 

STATE OF MAHARASHTRA, Criminal Writ Petition No. 2939 of 2009, decided 

on 23-06-2010, the Hon’ble High Courts have taken the same view that an offence 

under NDPS Act where the punishment prescribed is less than three years would be 

bailable.  

What is immensely important to point out here is that in most of the above-

cited cases, the Hon’ble High Courts have taken the view that the heading of Sec. 37 

of the Act which is worded as-“Offences to be cognizable and non-bailable” does not 

essentially override what is actually contained in the body Sec. 37 of the Act. 

Therefore, the Hon’ble High Courts have taken the view that since the term “non-

bailable” appears only in the heading of Sec. 37 of the Act but the body of the 

section speaks of only “cognizable”, the operation of the non-obstante clause of Sec. 

37 of the Act must be kept confined to the term “cognizable” and not beyond that. It 

was further noted by the Hon’ble High Courts that the “heading” or “title” of a 

section is not necessarily the law and while constructing any statutory provision, the 

court has to see what is actually enacted by it. While coming to such a conclusion, 

the Hon’ble High Courts basically gathered strength from the following decisions: 

1) ICICI Bank Ltd. Vs SIDCO Leather Ltd. & Ors, (2006) 10 SCC 452, 

2) Central Bank of India Vs State of Kerala and Ors (2009) 4 SCC 94 and, 

3) Frick India Ltd. Vs Union of India and Ors, (1990) 1 SCC 400. 

In ICICI Bank Ltd (Supra), it was observed by the Hon’ble Apex Court 

that the non-obstante nature of a provision although may be of wide amplitude, the 

interpretative process thereof must be kept confined to the legislative policy and also 

that a non-obstante clause must be given effect to, to the extent the Parliament 

intended and not beyond the same. 

In Central Bank of India (Supra), the Hon’ble Supreme Court held that 

the non obstante clause is no doubt a very potent clause intended to exclude every 

consideration arising from other provisions of the same statute or other statute but 

"for that reason alone we must determine the scope" of that provision strictly. When 
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the section containing the said clause does not refer to any particular provisions 

which it intends to override but refers to the provisions of the statute generally, it is 

not permissible to hold that it excludes the whole Act and stands all alone by itself. A 

search has therefore, to be made with a view to determining which provision 

answers the description and which does not. 

 In Frick India Ltd. (Supra), the Hon’ble Supreme Court had held as 

follows: 

“It is well settled that the headings prefixed to sections or entries 

cannot control the plain words of the provision; they cannot also be 

referred to for the purpose of construing the provision when the 

words used in the provision are clear and unambiguous; nor can 

they be used for cutting down the plain meaning of the words in the 

provision. Only, in the case of ambiguity or doubt the heading or 

sub-heading may be referred to as an aid in construing the provision 

but even in such a case it could not be used for cutting down the 

wide application of the clear words used in the provision.”     

In addition to the above, it is also worthwhile to put across here that in the 

case of A.G. VARADARAJULU AND ANOTHER Vs THE STATE OF TAMILNADU 

AND OTHERS, reported in AIR 1998 SC 1388, the Hon’ble Supreme Court had 

observed thus: 

“It is well settled that while dealing with a non-obstante clause 

under which the legislature wants to give overriding effect to a 

section, the Court must try to find out the extent to which the 

legislature had intended to give one provision overriding effect over 

another provision. Such intention of the legislature in this behalf is 

to be gathered from the enacting part of the section.” 

Having said as above, I may rightfully point out here that I have been able to 

lay my hands on three decisions of the Hon’ble Gauhati High Court where the said 

question of the offences under NDPS Act where punishment is less than three years 

being bailable, was raised. In the case of Rajkumar Chaudhury Vs State of 

Assam, Criminal Petition No. 814/2019 decided on 22.7.2019, it was argued 
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before the Hon’ble High Court that the offence U/s 21 (a) of NDPS Act is bailable 

and reliance was also placed on the case of Stefan Mueller decided by the Hon’ble 

Bombay High Court. Having considered the submission and all aspects, it was 

observed by the Hon’ble Gauhati High Court as follows: 

“So far as the Sec. 21 (a) of the NDPS Act provides for punishment 

upto one year and the learned court below is in a position to 

consider such bail prayer U/s 436 CrPC and having regard to the 

provision of Sec. 37 of the NDPS Act as well. 

Taking note of all above, the present petition stands disposed of at 

the motion stage itself with a direction to the petitioner to file a 

fresh bail application before the learned lower court, citing the 

relevant provisions of law and the decision of the Bombay High 

Court, as has been referred and the Court below will consider and 

dispose of the same in accordance with law.” 

    In the case of Nazimuddin Choudhary @ Md. Raja (Supra) relied on by 

the learned counsel for the petitioner, an application for pre-arrest bail under Section 

438 of the CrPC was preferred before the Hon’ble Gauhati High Court in connection 

with a case registered under NDPS Act. It was argued at the bar that the offence U/s 

21 (a) of the Act is bailable and reliance was also placed on a decision of Hon’ble 

Kerala High Court. The decision in Frick India Ltd. (Supra) was also placed before 

the Hon’ble Gauhati High Court. However, the prayer for pre-arrest bail for the 

petitioner was allowed for the reason that nothing was recovered from the 

possession of the petitioners.  

 In Rajesh Kumar Himatsingka Vs State of Assam, A.B. No. 3358 of 2019 

decided on 06.11.2019, a Single Judge of the Hon’ble Gauhati High Court had 

allowed a prayer for pre-arrest bail U/s 438 of the CrPC to the petitioner in 

connection with CID PS Case No. 22/2019 U/s 21 (a)/29 of the NDPS Act.  

Now, the foregoing discussion of the laws and decisions brings me to the only 

conclusion that there are few High Courts which have taken the view that an offence 

under NDPS Act which is punishable with imprisonment for less than three years 

would be bailable in view of Schedule-1, Part-II of the CrPC. But I must remind 
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myself at this stage that none of the aforesaid High Courts is a jurisdictional High 

Court as far as this court is concerned. It is trite that as per Article 141 of the 

Constitution of India, the law declared by the Supreme Court is binding upon all the 

courts within the territory of India. As far as the decisions of the High Courts are 

concerned, they are binding only upon the courts which are within their respective 

jurisdiction but indeed their decisions have persuasive value upon any court 

beyond their territorial jurisdiction.      

It is also to be noted here that Judicial decisions may be distinguished as 

authoritative and persuasive. An authoritative precedent is one which judges must 

follow whether they approve of it or not. A persuasive precedent is one which the 

judges are under no obligation to follow, but which they will take into 

consideration, and to which they will attach such weight as it seems to 

them to deserve. In other words, authoritative precedents are legal sources of 

law, while persuasive precedents are merely historical. (Ref: Salmond on 

Jurisprudence, 12th Edition, by P.J. Fitzgerald.) 

Thus, having considered the entire case-laws placed before me and also 

arguments canvassed, though I am of the view that that the offences under 

NDPS Act punishable with imprisonment for less than three years ought to 

have been considered as bailable as per Schedule-1, Part-II of the CrPC, 

yet I am not inclined to translate my view into a judicial observation to 

answer the said question because none of the aforesaid High Courts, as 

pointed out above, is a jurisdictional High Court as far as this court is 

concerned. This apart, in the case of Nazimuddin Choudhary @ Md. Raja 

(Supra) and Rajesh Kumar Himatsingka Vs State of Assam (Supra), decided 

by the Hon’ble Gauhati High Court which is a Jurisdictional High Court for this court, 

the prayer for pre-arrest bail for the petitioners were allowed by the Hon’ble Gauhati 

High Court which, in turn, shows that the offences under NDPS Act, irrespective of 

the punishment prescribed, are non-bailable as the power U/s 438 CrPC can be 

invoked only in non-bailable offences. The aforesaid decisions of the Hon’ble Gauhati 

High Court are indeed binding on this court and so, I hold that the argument of 

the learned counsel for the accused persons that the offences alleged in 
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this case are bailable, must fail. I further hold that the offences alleged in 

this case are non-bailable and so, the accused persons cannot claim bail in 

this case as a matter of right.  

Having held so, I now propose to examine the case on merit. The accused 

persons were arrested and produced before the court on 22.8.2020 and since then, 

they have been in judicial custody. The quantity of the alleged Heroin is 0.960 gm 

which is indeed a very least segment of “small quantity” as per the Notification No. 

SO 1055 (E) Dated 19.10.2001 as afore-stated. I am therefore of the firm view that 

the accused persons deserve to be granted bail in this case. From the perusal of the 

case diary, I am further fully satisfied that the release of the accused persons at this 

stage of investigation, is not likely to adversely affect the investigation of this case, if 

any to be conducted further. 

For the aforesaid discussions and reasons, the prayer for bail for the 

accused persons stands allowed. They are allowed to go on bail of Rs. 

10,000/- each with two sureties of like amount on the following 

conditions: 

1. That the accused persons shall extend all necessary co-operation to 

the investigating officer whenever asked to do so, 

2. That they shall not, in any way, hamper the investigation of this case, 

3. That they shall not tamper with the evidence of this case nor shall 

they intimidate/threaten any of the witnesses of this case.   

Let the case diary be sent back. 

The Misc. Case stands accordingly disposed of. 

   

 


